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DECI SI ON

MORGENSTERN, Menber: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed
by both the QGakland School Enpl oyées Associ ation (CBEA or
Associ ation) and the Qakland Unified School District (D strict)
to the proposed decision of an admnistrative |law judge (ALJ).
General ly, OSEA excepts to the dism ssal of its charges
alleging that the District violated subsections 3543.5(a), (b)
and (c) of the Educational Enploynent Relations Act (EERA or

Act)l by contracting out white collar bargaining unit work

'The EERA is codified at Governnment Code section 3540
et seq. All statutory references herein are to the Governnent
Code unl ess ot herw se not ed.



to tenporary enployees and by assigning overtine security watch
work to enployees in another bargaining unit. The District
excepts to the ALJ's findings that it violated these
subsections of EERA by unilaterally standardizing the hours of
par apr of essi onal enpl oyees and by unilaterally adopting a

t hree-year school cal endar.

The Board has reviewed the ALJ's proposed decision in |ight
of the.parties' exceptions and the entire record in this
matter. For the reasons discussed herein, we affirmin part
and reverse in part the ALJ's proposed deci sion.

EACTS

The District enploys approximtely 7,200 persons organi zed
into 12 bargaining units. OSEA is the exclusive representative
of two bargaining units of classified enployees, white collar
and par aprof essional, each of which consists of approxi mtely
1,000 enpl oyees.

At all times relevant to this case, OSEA and the District
were parties to collective bargaining agreenents for each of
these units. The white collar agreement was effective
April 4, 1979 to June 30, 1981. The paraprofessional agreenent
was effective Decenber 12, 1979 to June 30, 1981. Both |
agreenments provide for reopeners in 1980-81 on wages, health
and wel fare benefits and school district annuity
contributions. Both provide for advisory arbitration of

gri evances.



During the spring and sumer of 1980, the parties engaged
in three sets of negotiations. |In April 1980, negotiations
commenced on the effects of a layoff which took place in
June 1980. Negotiations on the 1980-81 cal endar began on
May 14, 1980. The parties began negotiating reopeners on
August 8, 1980 and reached agreenent on Septenber 15, 1980.

The Association alleges that, during this period, the
District took unilateral action and failed and refused to
negotiate regarding the followng matters: the subcontracting
of white collar unit work; the assignnent of overtine security
wat ch work; the standardi zation of hours of paraprofessionals;
and the adoption of school cal endars.

Subcontracting of Wiite Collar Unit Work

In February 1979, the District initiated a procurenent and
hiring freeze and forned a "freeze conmttee" to review al
requests for procurenent or hiring. In July and August 1979,
when preparing the budget for fiscal year 1979-80, the District
decided to maintain 100 vacancies in the classified service in
lieu of layoffs. The freeze conmttee was to insure that the
100 vacanci es were nai ntai ned.

Sonetinme during the beginning of 1980, Ann C. Sprague, OSEA
Presi dent, began receiving conplaints fromnenbers of the white
collar bargaining unit that the District was hiring tenporary
personnel to provide secretarial and clerical services normally

provi ded by nenbers of the unit.



In md-March 1980, Sprague nmade a presentation to the
District board requesting information concerning the nunber and
cost of tenporary personnel being used by the District. On
March 20, OSEA Gievance Oficer WlliamF. Freeman wote a
letter to Superintendent Ruth B. Love requesting a
"... detailed report on the District's use of Sub-Contract
"tenporary' enployees fromthe Kelly or other Iike
services . . . ." Freeman expressed concern that the D strict
.vvas circunventing the OSEA contract by replacing pernmanent
staff with tenporary personnel for long periods of time, and
stated that OSEA considered "Sub-Contract services" a
negoti able item

On March 26, Superintendent Love prepared a nmeno to the
board stating that tenporary personnel are hired for two
reasons: to do a special project for a specified period or to
fill a position which has been posted, but not filled.

District Business Manager W B. Lovell wote to Freeman on
April 9 reiterating the points included in the superintendent's
meno to the board and denying any attenpt by the District to
circunvent or violate any provision of the OSEA contract.

On April 29, Freeman sent a letter to Superintendent Love
demandi ng to bargain over the subject of subcontracting for
tenmporary services and threatening to file an unfair practice

charge if the District refused to bargain over the matter.



On May 5, Ruth M MC anahan, District Director of Staff

Rel ati ons and Chi ef Negotiator, responded to Freenman, stating
that she presunmed OSEA was considering subcontracting to be an
"effect of layoff,” and that negotiations had comenced on
April 1 on the effects of layoffs scheduled to occur in June.

On May 7 and 13, OSEA notified the District board president
about its concern over the increased use of tenporary clerical
personnel and again threatened to file an unfair practice
charge if the District did not imedi ately agree to bargain
over this subject. There is no record of any District response
to this demand.

On May 27, 1980, the instant charge was filed. At the tine
of hearing, the District provided detailed data regarding the
use of tenporary personnel.

The following District figures show that expenditures for
temporary services for all classified enployees, including the
white collar unit, increased tenfold during the 1979-80 school

year:

July 1979 $ 679
August 1979 7,234
Sept enber 1979 No paynents made
Cct ober 1979 6, 426
Novenber 1979 3, 000
Decenber 1979 4,127
January 1980 20,772
February 1980 11, 827
March 1980 26, 937
April 1980 45, 254
May 1980 22,911
June 1980 60, 146



The District testified that these tenporary personnel were
hired primarily to fill positions which had been posted but not
filled; others were short-term substitutes for persons on |eave
and for special projects of a specified duration.

During the 1979-80 school year, 48 tenporary personnel
worked a period of three nonths or nore. Wile it is not
possible to determne in which classifications these
i ndi viduals worked, the record indicates that the biggest need
for tenporaries was for typist clerks. During the period
February-April 1980, white collar vacancies ranged from 82-93
weekly or an average of 87; total classified vacancies ranged
from 122-136 weekly or an average of 128. Thus, white collar
positions constituted a sizeable mpjority of total classified
vacanci es.

During 1979-80, the cost to the District for a contract
clerical was approximately $7.50 per hour as conpared with
$9. 97 per hour, including benefits, for a permanent District
enpl oyee classified as a secretary or senior typist clerk.

Overtine Security Watch Wrk

"Watch wor k" consists of patrolling the grounds and
mai ntai ning security at school sites that do not have an
automated security system At least two sites have daily
24-hour coverage, and another 10 sites have 24-hour coverage on

weekends and holidays. The weekend and holiday assignnments are



extra-duty overtinme and are paid at tinme and one-half.. For
approxi mately 22 years, the extra-duty weekend watch shifts
have been performed by both regular security watchpersons and
cust odi ans.

Security watchpersons are nenbers of the white collar unit
represented by OSEA. During 1979-80, the District enployed
five security watchpersons. However, the District is phasing
out the class as automated security systens are installed and,
at the time of hearing, three such positions existed.

The District enploys 243 custodians who are in a
"custodi an" bargaining unit represented by another enpl oyee
organi zation. \Wen custodi ans perform watch work on weekends
or holidays, it is called "custodial watch work," which the
District regards as tenporary watchperson work. Custodians are
assigned a second primary job nunber and, |ike security
wat chpersons, are conpensated for such work at a rate one and
one-half times the highest grade in the security watchperson
cl assification.

Overtine watch assignnents are scheduled and assigned each
-meek by the supervising custodian at each site froma list of
volunteers. Individuals at a particular site have first choice
of working overtinme at that site.

In late March 1980, a security watchperson naned
Joe Godfrey was "bunped" fromhis regular weekend overtine

assignment. Wth the exception of a brief period, for nearly



four years, Godfrey's assignnment from Monday through Friday was
10:30 p.m to 6:30 a.m, including one-half hour of overtine.
He would then work the 6:30 a.m to 2:30 p.m overtine shift on
Saturday so that his overtinme assignment was contiguous with
his Friday assignnent.

Upon reporting to work one day in late March, Godfrey found
that his nane had been taken off the weekend security watch
sign-up list and replaced by that of a custodian who wanted to
work the same shift. On March 25, Godfrey spoke with
Thomas J. Hagen, field supervisor of both custodians and
security watchpersons for the area that included Godfrey's work
site. Hagen told Godfrey that custodians had priority for
selecting preferred weekend assignnents and that assignnents to
each shift, henceforth, were to be on a rotating basis.

Because CGodfrey did not wish to work other than his regular
overtinme assignnment, he worked nine fewer overtine shifts
during April, My and June than he had during January, February
and March. In July, his overtime shift was restored.

On April 14, OSEA filed a grievance on behalf of Godfrey
contendi ng, anong other things, that since security watchperson
positions are in the white collar unit, persons in that unit
should have first priority for weekend assignnents.

The sane day that the grievance was filed, John D. W nberly,
Director of Building Operations, ordered that the one-half hour
overtinme which security watchpersons had worked daily, was to
be elimnated effective immediately.

8
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On April 23 and 25, OSEA filed additional grievances
charging that CGodfrey's regular assignnent was reduced from
eight to seven and one-half hours per day in retaliation for
his having filed the first grievance, and that the elimnation
of overtinme for all security watchpersons was arbitrary,
discrimnatory and a violation of the District's duty to
negoti ate w th OSEA

Di strict Business Manager Lovell responded on April 29 that
the District board had elimnated all overtine assignnents in
Septenber 1979, and that overtinme hours for security
wat chpersons had not been elimnated at that time due only to
"pure oversight” on his part. He explained that Wnberly's
action was taken upon his orders and reflected D strict board
poli cy.

On May 12, Freeman wote to the superintendent demanding to
bargain over the matter. There is no evidence of a District
response.

The current collective bargaining agreenent for the unit
contains no provisions defining bargaining unit work or
prohibiting or restricting the assignnent of work outside the
bargaining unit. Article IV of the contract provides that
"Full-time assignnents are 7.5 hours per day" and that
"Overtine . . . may only be perforned upon assignnent by a

super vi sor.



St andar di zati on of Hours of Paraprofessionals

The paraprofessional unit consists of instructional,
community, and health assistants who work on an hourly basis
and are funded by state and federal progranms. Wen these
prograns were initiated in 1964, paraprofessionals were hired
by principals at the individual school sites and were required
to live in the surrounding community. At the time of the
hearing, sone instructional aides were enployed at schools in
communi ties other than those in which they |ived.

Par apr of essi onal s worked a variety of hours, ranging from2 to
6 hours per day, wth sone paraprofessionals working 3, 3-1/2,
4, 4-1/2, 5 and 5-1/2 hours.

In April 1977, Angelo Lievore, then District Adm nistrative
Director of Personnel, initiated a policy of standardi zing the
hours of newly hired paraprofessional enployees at three or siXx
hours per day in order to provide uniformty in the accrual of
seniority and to avoid favoritismin hiring by schoo
principals. Lievore conmunicated the policy in an
August 30, 1977 neno to all principals and in May 1980 nenobs to
the superintendent and to Bonnie Crosse, a project coordinator
at Longfell ow School. However, several D strict wtnesses
testified that they had never heard about the standardization
policy, and the policy was apparently not applied to 23
instructional aides hired after March 1977 who were placed in

ot her than three-hour or six-hour positions.
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Each school site draws up its own budget for its use of
"categorical funds" based on its total allocation of funds from
the District Ofice of State and Federal Progranms. In the
spring of 1980, the Ofice of State and Federal Prograns
informed the school sites that budget reductions would be
necessary for the 1980-81 school year. School sites were
instructed to draw up their budgets accordingly. Attenpts to
reduce hours of paraprofessionals, however, were subject to the
District's policy that any hours reduction had to be to a
t hree-hour "slot."

In May 1980, OSEA learned that a nunber of unit nenbers had
received notices fromtheir site admnistrators or principals
informng themthat their hours had been reduced for the
1980-81 school year. On May 12, OSEA wote Ruth MC anahan
demandi ng that the District bargain about the proposed
reduction and notify the school sites imediately that there
was to be no reduction in hours without prior bargaining with
CSEA.

At a neeting on May 14, the District assured OSEA that its
standardi zation policy involved the reduction of hours of
positions but not the hours of enployees. Any enployee whose
hours were reduced would be able to retain the sane nunber of

hours by transferring to another location.? The District

According to District policy, when enployees could not
‘be transferred to other positions with the same nunber of

11



agreed to communicate this policy in witing to the site
adm nistrators and to provide OSEA with a copy of such
correspondence. No such nmeno was ever sent.

At a neeting during late May or early June 1980, Sprague
requested and was briefly shown a copy of the 1977
standardi zation policy. Though the District promsed to
provide OSEA with a copy of the policy and OSEA nade a nunber
of requests for it, the policy was never provided.

Two OSEA polls of its nmenbers, on May 21 and June 10,
indicated that 18 and 21 paraprof essional enployees,
respectively, had been inforned that their positions would be
reduced to three hours or elimnated. On May 27, OSEA again
demanded bargai ni ng about inplenentation of the policy of hours
reducti on/ st andardi zati on.

The District nade no reply to the Association's denmand for
bargai ning. However, on June 11, in the course of bargaining
on another matter, MOC anahan informed OSEA that the District
had decided not to reduce the hours of paraprofessional
enpl oyees for the 1980-81 school year. Since June 11 was al so

the last day of the school year, OSEA President Sprague sent

hours, the Ofice of State and Federal Prograns woul d pay the
difference in the enployee's salary between the nunber of hours
for which the local school site could pay and the nunber of
hours previously worked. However, to avoid the hiring of
excess personnel, site admnistrators were not inforned about
the availability of subsidies. The policy was only

communi cated to the District's top admnistrative personnel or
“cabinet."

12



out a flier to nenbers of the paraprofessional unit so advising
t hem

On August 11, enployees received a neno fromthe District
telling themto return to the sane site to which they had been
assigned in 1979-80, for the sane nunber of hours, unless they
received an "official notification fromthe Ofice of
' assified Personnel."

The first day of school was Septenber 5. In md-Septenber
1980, the Ofice of Cassified Personnel sent notices to
par apr of essi onal enpl oyees informng them that the hours of
their positions had been reduced to three hours. Enployees
with nore seniority were given the option of transferring to
another site for their former nunber of hours. Less senior
enpl oyees were informed that they would be "placed in
conparabl e positions with Iike hours to the extent possible.”

On Septenber 15, Sprague wote to Robert L. Rottnman, the
new Director of Personnel, requesting that the D strict cease
its hours reduction and transfer of enployees pending a neeting
with OSEA. The District net with OSEA on Septenber 17 and
informed OSEA that between 50 and 60 instructional assistants
m ght be affected by the transfers. It did not provide
i nformati on OSEA requested concerning the nanmes and school
sites of the affected enpl oyees.

Sprague again wote to Rottman on Septenber 25 requesting
clarification of the District's actions. She received a reply,
dated Cctober 1, indicating that the District was in the

13



process of conpiling a list of affected positions and
enpl oyees, and that it would provide OCSEA with a list of
positions to be reduced, but that it would provide the nanes of
the affected enpl oyees only after obtaining the enployee's
perm ssion.

On COctober 8, the Association received a list of
62 positions to be consolidated or whose hours were to be
reduced and nmade another demand to bargain over the hours
reduction and involuntary transfers. The District did not
respond to this demand because it assuned that transfers had
been di scussed and dropped by OSEA during contract reopener
negoti ations in August and Septenber 1980. Alternatively, the
District took the position that it was under no obligation to
bargai n over transfers because the col I ective bargaining

agreenment already covered the subject.?

3Article XIll reads as foll ows:

ARTI CLE XIIl - TRANSFER

Transfer is defined as the novenent of

enpl oyees from one position to another
position within the same class in another
departnment or work site, or fromone class
to another class having conparable |evels of
duties and responsibilities and the same
maxi mum rate of pay.

B. An involuntary transfer is a change in
work | ocation requested by the enpl oyee's
principal or departnment head when he/she
deens a change in assignnent to be in the
best interests of the District. Before any

14



As of the date of hearing, 19 enployees had accepted
transfers to simlar assignnments at other school sites,
effective the last week in Cctober or the first week in
Novenber; 2 enployees requested reduced hours at their original
sites in lieu of transferring. No transfer positions were
avai l able for 28 enpl oyees, a nunber of whomwere listed as
having the option to remain at their present sites at reduced
hours.

Adoption of School Calendars for 1980-81, 1981-82 and 1982-83

On March 17, 1980, .the District hired Ruth McC anahan as
its Chief Negotiator/Director of Staff Relations. MC anahan
testified that fromthe tinme she was hired, she was under
pressure from her superiors to adopt a school calendar. The
District mintained that it wanted identical calendars for all
bargai ning units. MCl anahan, therefore, intended to bargain
the calendar "collectively" wth all 12 units at once. On

March 20, MC anahan sent a nenp to all enpl oyee organi zations

request for involuntary transfer is acted
upon, the enpl oyee nust be advised in
witing by the principal or departnent head
that an involuntary transfer is being
recommended and the reasons therefor. No
such transfer shall be made w thout five
wor k days' notice. Upon request, an
opportunity will be provided for the

enpl oyee to neet with the appropriate

di vision admnistrator to discuss the
proposed transfer.

C. A District initiated transfer shall not
be arbitrary and capricious.

15



inviting themto attend a neeting on April 8 "on a proposed
80-81 school cal endar.™
On April 3, OSEA President Ann Sprague sent a letter to
McCl anahan acknow edgi ng receipt of the March 20 nenop and
stating that:
. . . [the April 8] neeting does not take
the place of bargaining over the cal endar.
The calendar is a negotiable item
t herefore, bargaining over this issue nust
take place during formal collective
bargai ni ng sessions. However, | shall be
happy to attend the neeting on Tuesday,
April 8th for informational purposes.
On April 7, MC anahan sent a confidential neno to Deputy
Superi ntendent Charles Mtchell, Jr., -entitled "Problens .
Re: Adm ssion Day Holiday Change.". After noting that the OSEA
contracts for both the paraprofessional and white collar units
specify Septenber 9, 1980 as an Adm ssion Day holiday, she

wr ot e:
If we get agreenent on the change from the
other classified groups and CEA [ CGakl and
Educati on Association] in concept for the
rest of that calendar, | recomend that we
go ahead and adopt it and chance a chall enge
fromOSEA. They will still get a holiday;
it will just be on a different date.

At the April 8th neeting, Sprague spoke with MC anahan
reiterating that she did not consider the nmeeting a negotiation
session, and that OSEA wanted a formal collective bargaining
session on the 1980-81 cal endar.

On April 9, Md anahan sent a personal and confidenti al

16



meno to Mtchell regarding the school cal endar, which stated in

part as follows:

| believe that we have discharged our
obligation to negotiate in good faith.
However, so as to take every possible
precaution, | would prefer to call one nore
formal negotiating session for Tuesday,
April 15, 2 to 4 p.m, to deal with the
District's alternate proposals presented
last tinme, and nmake a "best and final offer”

which will respond to the specific concerns
raised by the representatives in attendance
t oday.

After April 15, | feel that the District
wi Il have no other alternative but to
present its best and final offer, Alternate
Proposal #3, to the Board for discussion,
and then for action; as schools,

adm ni stration, students, and community need

to know how to plan.

On April 8, Md anahan sent another neno to each enpl oyee
organi zation setting a consolidated negotiation session for
April 15 to formally negotiate the 1980-81 school cal endar.
Sprague responded on April 14 by delivering a letter to
McCl anahan's office stating that she could not attend the
negoti ation session set for April 15, and that OSEA wanted to
set another date for a negotiation session on the cal endar.
After unsuccessfully attenpting to get an OSEA representative
to attend the April 15 negotiation session, MO anahan
instructed her secretary to inform Sprague that she consi dered
OSEA' s lack of representation at the session to be a refusal to
negoti at e.

On May 7, OSEA Attorney Andrew Thomas Sinclair sent a

letter to McC anahan requesting a neeting on the calendar. The
17



issue was added to the agenda of the May 14 |ayoff negotiation
sessi on.

During the May 14 session, the District proposed noving the
Adm ssion Day holiday from Septenber 9, 1980 to February 13,
1981 or Good Friday, 1981. OSEA was willing to bargain with
respect to the placenent of Adm ssion Day and the rest of the
calendar if the District was willing to give sonething in
return. The parties closed the May 14 negotiation session with
the understanding that the District would bring a draft of its
| at est OEA cal endar proposal to the next negotiation session
schedul ed for May 23, that the parties would continue to
negotiate.at that session, and that OSEA woul d accept the
| atest proposal to CEA if it included sonething in return

acceptable to OSEA.

The agenda handed out by MCl anahan at the May 23 session
listed the school calendar and |ayoffs as the topics for
negotiation. OSEA also wanted to negoti ate wages, which was
the reason the neeting was originally set. The District
refused to negotiate wages because its wage proposal had not
been sunshined. OSEA questioned whether the District's
cal endar proposal had been sunshined. The District's position
was that it had offered the sanme proposal to CEA and had
sunshi ned the proposal as part of the OEA package. No
proposals were offered by either OSEA or the District, and both
parties left the session upset and w thout agreenment on the

1980- 81 cal endar.

18



On July 9, at a District board neeting, OSEA |earned that
the District intended to adopt school calendars for 1980-81,
1981-82 and 1982-83. Superintendent Love distributed a neno to
the board nEnbefs entitled, "Negotiated School Cal endars" which
stated that the "calendars do not violate any existing
contractual agreenents and have been negotiated." Sprague
asked the board not to adopt the calendars at that tine because
OSEA and the District had yet to conclude their negotiations or
reach agreenent on the 1980-81 cal endar.

Sprague then wote to McCl anahan on July 14 conpl ai ning
that the 1981-82 and 1982-83 cal endars had never been brought
up by the District and demandi ng negotiations on the cal endar.
McCl anahan responded by letter on July 15 stating that "Since
OCSEA' s contract does not expire until 1981, | would submt that
it [OBEA] does not yet have a right to bargain those cal endars.”

On July 17 and 21, OSEA again denmanded to negotiate the
cal endar issue. MO anahan responded by letter on July 22
stating that the District and OSEA had reached agreenent on the
1980- 81 cal endar at the May 14 negotiation session, that OSEA
had refused to bargain on May 23 and had failed to nake further
demands for bargaining, and that the District was wlling to
resolve all unresolved issues with OSEA on the 1980-81 cal endar

and would schedule a neeting for July 23.

At the July 23 neeting, OSEA rem nded the District that,

pursuant to a settlenent agreenent between the parties entered
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into on January 30, 1980, tentative agreenents were to be
reduced to witing and signed-off. OSEA denied that it had
reached agreenent on the cal endar issue and asked what the
District was going to offer in return for OSEA's acceptance of
its calendar proposal. The District offered OSEA nothing in
return for its concession. OSEA did not concede or accept the
District's cal endar proposal.

On July 23, the board adopted school calendars for 1980-81,
1981-82 and 1982-83 which changed the date of the Adm ssion Day
hol i day from Septenber 9, 1980, as provided in both collective
bar gai ni ng agreenents between the parties, to February 13,
1981, and set the date of the Adm ssion Day holiday on May 28,
1982 and May 27, 1983. M anahan testified that the board
adopted the three-year cal endar because CEA insisted upon
having the three-year calendar as part of its negotiated
three-year contract and the board "couldn't conceive of having
separate cal endars."” Nonethel ess, MOC anahan inforned the
board that she would go back to the table with OSEA as soon as

possible to negotiate the 1981-82 and 1982-83 cal endars.

McCl anahan schedul ed negotiations for August 8 to discuss
the 1981-82 and 1982-83 cal endars. Though McC anahan was
absent on bereavenent .| eave on August 8, the parties net on
that date and di scussed the 1980-81 calendar. The record fails
to explain why the 1981-82 and 1982-83 cal endars were not

di scussed on August 8, and no evidence was presented of any
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subsequent request to negotiate or any subsequent negoti ations

on these cal endars.

DI SCUSSI ON

It is unlawful for a public school enployer to "refuse or
fail to neet and negotiate in good faith with an excl usive
representative" about a matter wthin the scope of
representation.* Mreover, a unilateral change in terns and
condi tions of enploynment within the scope of representation is,

absent a valid defense, a per se refusal to negotiate. Pajaro

“Section 3543.2 provides in pertinent part as follows:

(a) The scope of representation shall be
l[imted to matters relating to wages, hours
of enploynment, and other terns and

condi tions of enploynent. "Terns and
conditions of enploynent” mean health and
wel fare benefits . . ., leave, transfer and

reassi gnment policies, safety conditions of
enpl oynent, class size, procedures to be
used for the evaluation of enployees,
organi zational security . . ., procedures
for processing grievances . . ., and the

| ayoff of probationary certificated school
di strict enployees .

In addition, a subject wll be found to be negotiable even
t hough not specifically enunmerated in section 3543.2 if (1) it
is logically and reasonably related to hours, wages or an
enunerated term and condition of enployment, (2) the subject is
of such concern to both managenent and enpl oyees that conflict
is likely to occur and the nediatory influence of collective
negotiations is the appropriate neans of resolving the
conflict, and (3) the enployer's obligation to negotiate would
not significantly abridge the enployer's freedom to exercise
t hose managerial prerogatives (including matters of fundanental
policy) essential to the achievenent of the District's
m ssi on. Anahei mUnion H gh School District (10/28/81) PERB
Decision No. 177, affirmed San Mateo City School District v.
PERB (1983) 33 Cal.3d 850.
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Vall ey Unified School District (5/22/78) PERB Decision No. 51;

San Mateo County Conmunity College District (6/8/79) PERB

Decision No. 94; NLRB v. Katz (1962) 369 U.S. 736 [50 LRRM

2177] .

An unl awful wunilateral change will be found where the
charging party proves, by a preponderance of the evidence, that
an enployer unilaterally altered an established policy. Gant

Joi nt _Union H gh School District (2/26/82) PERB Deci sion

No. 196. The nature of existing policy is a question of fact
to be determ ned from an exam nation of the record as a whol e.
It may be enbodied in the terns of a collective agreenent

(Gant, supra) or, where a contract is silent or anbi guous as

to a policy, it may be ascertained by exam ning past practice

or bargaining history. Mrysville Joint Unified School

District (5/27/83) PERB Decision No. 314; R o Hondo Conmunity

College District (12/31/82) PERB Decision No. 279.

An enployer's unlawful failure and refusal to negotiate
concurrently violates an exclusive representative's right to
represent unit nmenbers in their enploynent relations and
interferes with enpl oyees because of their exercise of

representational rights. _San Francisco Conmmunity College

District (10/12/79) PERB Decision No. 105.
W apply these general and well-established principles to
the District's conduct with respect to the four matters all eged

by the Association to constitute unlawful unilateral changes.
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Subcontracting of White Collar Unit Wrk

Though not expressly alleged in the charge, the ALJ found
that the District violated subsections 3543.5(a), (b) and (c)
of EERA by failing to provide information sought by OSEA
concerning the subcontracting of white collar unit work. The
District does not except, and the Board affirnms this finding,
pro forma.

As to the alleged unilateral change, the ALJ initially
determ ned that subcontracting is within scope, citing

Fi breboard Paper Products Corp. v. NLRB (1964) 379 U.S. 203 [57

LRRM 2609] and Rialto Unified School District (4/30/82) PERB
Deci sion No. 209, rev. den. (9/13/82) 2 Cv. No. 27991, and
found that the volunme of the District's subcontracting

i ncreased substantially during the 1979-80 school year.

Nonet hel ess, she dismssed this portion of the charge, finding
no "adverse inpact" on wages, hours or other terns and
conditions of enploynent, as required in federal subcontracting

cases deci ded subsequent to Fibreboard. Westinghouse Electric

Corp. (Mansfield Plant) (1965) 150 NLRB 1574 [58 LRRM 1257];

Equitable Gas Co. v. NLRB (3rd Cir. 1981) 637 F.2d 980 [106
LRRM 2201, 2206]; Oinkraft, Inc. v. NLRB (5th Cir. 1982) 666

F.2d 302 [109 LRRM 2573]; Park-Ohio Industries (1981) 257 NLRB

No. 44 [107 LRRM 1498] ; Puerto Rico Tel ephone Co. v. NLRB (1st

Cir. 1966) 359 F.2d 983 [62 LRRM 2069, 2072].
W affirmthe ALJ's finding that the subject of
subcontracting unit work is negotiable. The Board has recently
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so held in Arcohe Union School District (11/23/83) PERB

Decision No. 360.5 W also affirmthe ALJ's finding that the
extent of the District's subcontracting increased substantially
during the 1979-80 school year. The evidence indicates that
expendi tures for subcontracting increased alnost tenfold during
this period. W find that an increase of this nagnitude

evi dences a change in the quantity and kind of subcontracting
in the District and constitutes a unilateral change in

establ i shed policy. Gant Joint Union H gh School District,

supra; Howret Corporation (1972) 197 NLRB No. 91 [80 LRRM 1555]

enf. (7th Gir. 1974) 495 F.2d 1375 [86 LRRM 2572].°

°I'n Arcohe, supra, we noted that section 45103 of the
Educati on Code, by its flat prohibition against the contracting
out of custodial services, supersedes the negotiation of
contraveni ng proposals. See California School Enployees
Association v. WIlits Unified School Drstrict (1966) 243
Cal . App. 2d 776 [52 Cal.Rptr. 765]; San Mateo City School

District v. PERB, supra. However, we concluded that a proposal

intended to prohibit unlawful contracting out — and thus
essentially to incorporate the Education Code provision in the
negoti ated agreenment —would be within scope. Thus, the

enpl oyer's unilateral change which precluded consideration of
any valid proposal violated subsection 3543.5(c).

Here, whether the work affected by the District's
subcontracting practice falls within the Education Code's
proscription, was not |itigated bel ow and consequentl|ly cannot
be determned fromthe record. Wether or not the District's
practice is perm ssible under the Education Code, its
uni | ateral change, as found infra, unlawfully precluded
consideration of any valid propoSsal on the subject.

W are unpersuaded by the District's attenpt to
di stingui sh Howret, supra, on the grounds that anti-union
animus was present in that case. The NLRB did not predicate
its finding of a refusal to bargain on its independent finding
of unlawful discrimnation relating to the sane conduct.
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Westinghouse, supra, relied on by the ALJ, holds that an

enpl oyer may lawfully subcontract where the follow ng
conditions exist:
(1) the recurrent subcontracting is _
motivated solely by econom c considerations;
(2) it comports with the conpany's
traditional methods of conducting its
busi ness operations; (3) it does not vary
significantly from prior established
practices; 82) It does not have a _
denonstrabl e adverse inpact on enﬂloyees in
the unit; and (5) the union had the
opportunity to bargain about changes in
exi sting subcontracting practices at general
negotiating meetings.

OSEA argues, and we agree, that these conditions are not
present in the instant case. W have found that the
subcontracting engaged in by the District in the 1979-80 schoo
year varied significantly fromprior established practices; and
the record contains no evidence that the parties had ever
bar gai ned about the subject.

Moreover, the fact that enployees, their representative,
and enpl oyer-enpl oyee relations are adversely affected by the
District's action is inherent in our findings that
subcontracting is a subject within the scope of representation
and that established policy with regard to that subject was

unilaterally changed. In Arcohe, supra, we found

subcontracting to be negotiable, in part, because "actual or
potential work is withdrawn fromunit enployees, and wages and

hours associated with the contracted out work are simlarly
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wi t hdrawn. Further, such dimnution of unit work weakens the
collective strength of enployees in the unit and their ability
to deal effectively with the enployer.” In addition, an

enpl oyer's unil ateral change has a destabilizing and

di sorienting inpact on enployer-enployee rel ations, derogates
the exclusive representative's negotiating power and ability to
performas an effective representative in the eyes of

enpl oyees, inherently tips the delicate bal ance structured by
the Act, and may unfairly shift community and political
pressure to enployees and their organi zati ons and reduce the

enpl oyer's accountability to the public. San Mateo County

Community College District, supra. Thus, adverse inpact on

enpl oyees in the unit is denonstrated here.

Wth regard to cases purportedly followi ng Westi nghouse, we

agree with Professor Gorman, who states as foll ows:

The decisions in this area produce no firm
or readily applicable guidelines. The
Board's deci sions appear inconsistent with
one another, in spite of its attenpt to
articulate relevant distinctions. The sane
is true of the decisions of the courts of
appeals, . . . Any nore detailed attenpt at
synthesis i s hazardous . . . .

Gorman, Labor Law (1976) p. 514.

Finding that these cases provide no consistent analysis or
rationale, we expressly disavow the ALJ's reliance on them as
authority for finding no adverse inpact in this situation.

Because the factors specified in Westinghouse are not

present here, that case does not support a finding that the
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subcontracting engaged in by the District here was | awful.

Rat her, having found a unilateral change in established policy
affecting a matter within the scope of representation, a
violation is established. We, therefore, reverse the ALJ's

di sm ssal of this charge.

Security Watch Work

The ALJ found that the assignnent and allocation of unit
work between unit and nonunit enployees are matters within the
scope of representation. Nonetheless, the ALJ disnissed the
charge, finding that there had been no change in the District's
22-year practice of assigning both security watchpersons and
custodi ans to overtinme watch assignnents on weekends and
hol i days, and that OSEA had acquiesced to the practice. In
addition, the ALJ found that any change in Godfrey's hours of

work was de mnims. OSEA excepts.

W agree with the ALJ that the practice of assigning
custodi ans to do overtime watch work was such a pervasi ve and
| ongstandi ng practice that OSEA nust have known or be deened to
have known of its existence. We, therefore, affirmthe ALJ's
dism ssal as to this allegation. W also reject OSEA's
contention that the District failed to provide requested
informati on regarding security watch work. OSEA requested such
information only once, on April 8, and received a response on
April 14. Though the response m ght not have been fully

responsive to OSEA's questions, OSEA never reasserted or
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clarified its request. Therefore, no failure to provide

information i s established. See Stockton Unified School

District (11/3/80) PERB Decision No. 143.

W further reject OSEA' s contention that the ALJ erred in
failing to conclude that the District violated the Act by
unilaterally elimnating one-half hour of daily overtine.

It is well established that overtime is directly related to
wages and hours of enploynent and is a negotiable subject.

Jefferson School District (6/19/80) PERB Decision No. 133, rev.

den. (9/23/83) 1 Cv. 50225; Walnut Valley Unified Schoo

District (3/30/81) PERB Decision No. 160; Pittsburg Unified
School District (3/15/82) PERB Decision No. 199; WIlanette

Industries, Inc. (1975) 220 NLRB 707 [90 LRRM 1478].

Here, the parties had negotiated on the subject and agreed

to provisions which stated that, "Full-tine assignnents are 7.5
hours per day," and that "overtine . . . may only be perforned
upon assignnent by a supervisor." These provisions are clear

and unanbi guous on their face, and by their terns permt the

District to assign or not assign overtine in its discretion.

Nei t her the evidence of bargaining history nor the actual
practice in the District provides any basis for interpreting
the provisions contrary to their plain nmeaning. Thus, the
evi dence indicates that the fact that watchpersons regularly
wor ked ei ght hours per day was specifically wthin the

contenpl ation of the negotiators for both parties when these
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provisions were agreed to. Yet, nothing in the contract
excepts wat chpersons fromthe 7.5 hour provision. Moreover,
the practice of assigning and payi ng watchpersons for 7.5 hours
of regular tinme plus one-half hour of overtine daily is
entirely consistent with the terns of the contract. Thus, the
practice neither nodifies nor supersedes the contractual

| anguage. Accordingly, the fact that the D strict had assigned
overtime on a daily basis for several years does not dimnish
its contractual right to decline to assign overtine, as it did
here, and does not render its action a unilateral change. In
essence, OSEA had, by contract, waived its right to negotiate
over the District's decision to assign or not assign overtine.
See, e.g., Gossnmont Union H gh School District (5/26/83) PERB

Decision No. 313; Marysville Joint Unified School District
(5/27/83) PERB Deci sion No. 314.

However, we conclude, contrary to the ALJ, that the
District violated the Act by unilaterally changing its
establ i shed procedures for assigning weekend and holi day
overtinme watch work.

W have held that the nethod used to assign work is

negotiable in general (M. San Antonio Community Coll ege

District (3/24/83) PERB Decision No. 297; Jefferson, supra) and

specifically with respect to the assignnent of overtine (\Malnut

Val l ey, supra; Pittsburg, supra). Here, the collective

bar gai ni ng agreenent does not specify any procedure for making
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overtime assignnents but sinply provides that "overtine .

may only be performed upon assignnent by a supervisor."
However, the record indicates that procedures for assigning
overtinme watch work had been established in the District which
limted supervisors' discretion in nmaking such assignnents.
Specifically, weekend and holiday overtine watch work was
assigned froma list of volunteers each week, and enpl oyees at
a particular site had first choice of working overtine at that
site. The evidence further denonstrates that, as a result of
t hese procedures, Joe CGodfrey had been assigned the sane
overtine shift for four years.

However, in March 1980, Godfrey was inforned by his
supervi sor that custodians had priority for selecting weekend
assignnents and that, henceforth, such assignnents were to be
on a rotating basis. This rotation systemwas used for the
mont hs of April, May and June 1980. After this tinme, Godfrey's
usual overtine shift was restored. Because only three security
wat chpersons and al nost one hundred custodi ans perforned
overtine security watch work, a single rotation system
i ncluding both groups of enployees inevitably disadvantaged
security watchpersons and reduced the anount of overtine
avail able to them affecting both their wages and hours.
Contrary to the ALJ, we do not consider such change to be a

de mnims or technical violation. See Muroc Unified School

District (12/15/78) PERB Decision No. 80.
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Rather, we find that the District violated the Act by

unilaterally changing its established nethod for assigning

overtinme watch work w thout providing OSEA with notice and an

opportunity to negotiate. Walnut Valley, supra,;

supra.

St andardi zati on of Hours of Paraprofessionals

The ALJ determned that the District's application of

standardi zati on of hours policy to incunbent

enpl oyees in

Pittsburg,

its

Sept enber and COctober 1980 resulted in the creation of four

categories of affected enpl oyees:

1. Those who were notified of hours

reduction wi thout any guarantee that
woul d be able to maintain equival ent
by transferring to another |ocation;

t hey
hour s

2. Those who accepted the District's
proffered hours reductions in |lieu of

transfer;

3. Those who had worked at a school

in the

district in which they resided, and who

accepted transfer for an equival ent

nunber

of hours to a school site not in their
residential nei ghborhood, thereby incurring
additional transportation expenses which
effectively reduced their wages; and

4. Those who were notified that they would
be transferred to an equivalent position in

~terns of hours, and for whom the acceptance
of such a transfer entailed no additional

expenses.

The ALJ found unlawful unilateral changes with respect to

enpl oyees in categories 1, 2 and 3. As to categories 1 and 2,

the District's action had the effect of reducing hours.

Enpl oyees in category 3 incurred additiona
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expenses equivalent to a reduction in wages. However, the ALJ
found no violation in the transfer of enployees in group 4
because the transfers were consistent with the transfer
provision of the parties' collective bargai ning agreenent (see
footnote 3, supra, p. 14)..

Both parties take issue with the ALJ's characterization of
four categories of affected enployees. |In addition, the
District excepts to the ALJ's findings with respect to groups
1, 2 and 3. The Association excepts to her findings as to
group 4.

Contrary to the District's protestations, the record anply
supports the ALJ's factual findings that the District did
indeed inplement its standardization of hours policy and that,
as a result, sone incunbent enployees suffered a reduction in
hours while others were transferred. W also reject the
District's contention, reasserted on appeal, that a reduction
in the hours of positions is distinguishable froma reduction
in the hours of enployees. Inasnuch as the positions were
occupi ed by incunbent enpl oyees, the ALJ properly characterized
the District's argunent as "a distinction without a difference."

However, we agree with the parties that the ALJ erred in
considering the particular character of the effects on various
categories of enployees as determnative of the issues in this
case. The Board has previously determned that a reduction in
hour§ is a matter within the scope of representation. North

Sacranento _School District (12/31/81) PERB Decision No. 193.
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The District's standardi zation of hours policy is also a matter
within the scope of representation because it is directly
related to wages, hours and transfers and involves no essential

manageri al prerogative. Anaheim Union H gh School District,

supra. Therefore, by unilaterally reducing hours and
inplenmenting the policy in the face of OSEA's repeated requests
for information and negotiations, the District violated the Act
as to all enployees adversely affected thereby.

Moreover, the District conpounded its unlawful conduct by
commtting a series of independent violations of the Act in the
course of inplenenting the unilateral change. W affirmthe
findings of the ALJ, which are not excepted to by the District,
that the District unlawfully refused to provide OSEA with the
nanes of affected enployees and unlawfully bypassed OSEA and
dealt directly with enpl oyees, individually negotiating changes
in their work assignnents and work hours.

Through such individual negotiations, by the tine of
hearing, 19 enpl oyees had accepted transfers, while only 2
agreed to a reduction in hours at their current school sites.
We cannot agree with the ALJ that transfers effected through
such coercive neans are protected by the |anguage of the
col l ective bargaining agreenent.

Therefore, seeing no reason why enpl oyees transferred
should be treated differently than enpl oyees whose hours were

reduced, we find a violation as to all enployees adversely
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affected by the policy, including those whose hours were
reduced and those who were transferred in order to avoid such
reducti on.

Adopti on of School Cal endars

The ALJ found that: the school calendar is a mandatory
subj ect of negotiations; the parties had negotiated regarding
the 1980-81 cal endar but failed to reach agreenent; and the
adoption of the calendar was neither justified by operational
necessity nor excused by the fact that OSEA's contract covered
only the first of the three cal endar years. She, therefore,
concluded that the District's adoption of a three-year cal endar
on July 23 constitutes an unlawful unil ateral change.

In its exceptions, the District nmerely reasserts its
argunments raised at hearing and rejected by the ALJ.

W affirmthe ALJ's finding of violation as to the 1980-81
cal endar. However, we reverse the ALJ's finding with respect
to the 1981-82 and 1982-83 cal endars and dism ss that portion

of the charge.

I n Pal os Verdes Peninsula Unified School District/Pleasant

Val l ey School District (7/16/79) PERB Decision No. 96, the

Board held that the dates on which enpl oyees begin and end
wor k, their vacation and holiday dates are all matters within
scope. The Board clearly distinguished between student
attendance dates and enpl oyee work dates, stating at pp. 31-32:
Now, ideally, the dates of both should
coincide. However, in reality, even now,

t he begi nning of teacher service does not
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precisely coincide wth the date schedul ed
for instruction given the fact that the
initial days of certificated service are
spent in orientation or pre-service
activities. Mreover, it would be
presunptuous to assune that the

prof essionalism of both sides at the
negotiating table will not prevail in the
interest of the students. It seens possible
t hat some accommodati on can be nmade to
insure the mai ntenance of the student school
year by innovative planning, and at the same
time extend to certificated enpl oyees the
opportunity to pronote a fundanenta

enpl oynent interest, their hours of

enpl oynent .

In San Jose Community College District (9/30/82) PERB

Deci sion No. 240, the Board reaffirmed the negotiability of an
enpl oyee cal endar but found no violation because there the
District had adopted only a tentative student cal endar

unrel ated to dates of enployee service and had subsequently
continued to negoti ate. |

Here, the collective bargai ning agreenents in effect
between the parties established Septenber 9, 1980 as an
Adm ssion Day enpl oyee holiday. On July 23, 1980, the District
adopted a cal endar which substituted an "In Lieu of Adm ssion
Day" holiday on February 13, 1981.

Though the parties net and negotiated regarding the 1980-81
cal endar on May 14, May 23 and July 23, the record is
abundantly clear, and the ALJ correctly found, that no
agreenent was reached on May 14 or at any other tinme. The
District's claimthat negotiations occurred on April 8 is

totally unsupported by the record. Neither is there sufficient
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evidence to find that OSEA prevented negotiations on May 23 and
t hereby denonstrated such bad faith as to excuse the District's
uni | ateral change.

It is clear fromthe District's testinony that the 1980-81
cal endar was intended to govern both student attendance and
enpl oyee workdays. The District's insistence on identica
cal endars for all bargaining units pronpted McCl anahan to
attenpt coordinated bargaining. The District took the position
that, by sunshining its proposal to OEA, it effectively
sunshined its proposal to OSEA. And because the board
"couldn't conceive of having separate cal endars,"” it adopted
the cal endar negotiated wwth OEA. In addition, the cal endars
adopted by the board were presented as "Negotiated School
Cal endars. "

The District argues that its unilateral action was
justified by operational necessity, nanely community pressure
and potential confusion in the educational program In Palos

Verdes, supra, Menber Gonzal es expressly noted that such

consi derations do not constitute operational necessity. As he
stated, "the public's interest at |large would appear to be only
one of convenience in contrast to that of the enployees, which
is one of necessity." Further, the problemof coordination
anong enpl oyee units "is a matter inherent in the collective
negoti ati ons process whenever an enployer nust deal with nore

than one negotiating unit." Palos Verdes, supra, pp. 33-34.
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For the sanme reasons, we reject the District's proffered
def ense here.

W also reject the District's claim that OSEA suffered no
or de mnims harmas a result of the change. The Board has
previously indicated that we will consider a violation to be
de mnims or technical only where it is pronptly rescinded and

wi t hout affect on enployees. Miroc, supra. That is not the

case here.

We, therefore, affirmthe ALJ's conclusion that the
District violated subsections 3543.5(a), (b) and (c) by
adopting a 1980-81 cal endar which unilaterally changed the date
of the Adm ssion Day holiday as provided by contract.

Wth regard to the adoption of the 1981-82 and 1982-83
cal endars, however, we reverse the ALJ. Though McC anahan
initially took the position that OSEA had no right to bargain
about these calendars until its contracts expired, she
subsequently inforned the board, which in turn infornmed OSEA,
that McCl anahan "would go back to the table as soon as possible
to negotiate on the 81-82 and 82-83 cal endars."” Based on the
District's expressed willingness to negotiate these cal endars
with OSEA, we find that, by its action on July 23, the board
intended only to adopt a student calendar and not an enpl oyee
cal endar governing enpl oyees represented by OSEA. San Jose,

supr a.
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Mor eover, though negotiations to discuss the 1981-82 and
1982-83 cal endars were schedul ed for August 8, only the 1980-81
cal endar was discussed at that tinme. OSEA introduced no
evidence that it requested or that the District refused to
bargain regarding the 1981-82 and 1982-83 cal endars on August 8
or at any subsequent tinme. We, therefore, find that OSEA
failed to sustain its burden of proving, by a preponderance of
the evidence, that the District violated the Act by its conduct
with respect to the 1981-82 and 1982-83 cal endars. W,
therefore, dismss this portion of the charge.

REMEDY
Subsection 3541.5(c) gives PERB the follow ng renedial

power s:

. . . the power to issue a decision and

order directing an offending party to cease

and desist fromthe unfair practice and to

take such affirmative action, including but

not limted to the reinstatenent of

enpl oyees with or w thout back pay, as wll

effectuate the policies of this chapter.

In the instant case, we have found that the District

vi ol at ed subsections 3543.5(a), (b) and (c) by:
(1) wunilaterally changing its established policy with regard to
subcontracting of white collar unit work; (2) unilaterally
changing its established nethod for assigning overtine security
watch work; (3) wunilaterally reducing the hours and
transferring paraprofessional enployees; and (4) unilaterally

adopting a school calendar for 1980-81.
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In addition, the District violated these sanme sections of
the Act by: (1) refusing to provide information regarding the
District's subcontracting of white collar unit work and its
standardi zation policy as applied to enpl oyees of the
par aprof essional unit; and (2) directly negotiating with
par apr of essi onal enpl oyees over a change in their hours and
bypassi ng OSEA, the exclusive representative.

Absent unusual circunstances, where an enpl oyer has nade an
unl awful wunilateral change, a renmedy requiring the restoration
of the status quo is appropriate to effectuate the policies of
EERA because it restores, to the extent possible, the positions
the parties occupied prior to the unilateral change. R o Hondo

Community College District (3/8/83) PERB Decision No. 292;

Pl ycoma Veneer Co. (1972) 196 NLRB 1009 [1008 LRRM 1222]. In

addition, it is generally appropriate to order the enployer to
make affected enpl oyees whole for any wages or other benefits
lost as a result of the unlawful unilateral change, wth
interest, fromthe date of the unilateral change until the
status quo is restored or the parties reach agreenment or

exhaust the statutory inpasse procedures. R o Hondo Community

Coll ege District (No. 292) , supra;, NLRB v. Allied Products

Corp. (1975) 218 NLRB 1246 [89 LRRM 1441] enforced as nodified

(6th Cir. 1977) 548 F.2d 644 [94 LRRM 2433].
To renedy the violations found with respect to the

subcontracting of white collar unit work, we find it
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appropriate to order the District to restore the status quo
ante as it existed in June 1979, prior to the District's
unilateral increase in subcontracting activity.

Because the District enployed its rotation system for
assigning overtinme watch work for a period of only three nonths
and subsequently restored its previous system for nmaking such
assignnents, our order with respect to this violation is
l[imted to back pay for this period. The District will be
ordered to pay to affected security watchpersons any overtine
they woul d have received during April, May and June 1980 but
for the District's unlawful action.

Wth regard to the unlawful reduction in hours and
involuntary transfers of paraprofessional enployees, it is
appropriate to order a return to the status quo ante as of
Septenber 1980, the date that the District acted to apply the
hours standardi zation/reduction policy to incunbent enployees
in the paraprofessional unit. Specifically, we order that al
enpl oyees adversely affected by the policy, including those
whose hours were reduced and those who were transferred, be
reinstated to their fornmer positions and made whole for any
wages or benefits lost as a result of the District's unlawful
action, retroactive to Septenber 1980. |If an equival ent
position no longer exists at the forner school site, the
af fected enpl oyee should be transferred to a location in the

vicinity of the fornmer site as soon as a position is
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avai lable. Al transfers should be effectuated w thout
prejudice to the seniority 6r other rights and privileges of
the respective enpl oyees.

Wth regard to the change in the 1980-81 school cal endar,
we find that the ALJ's proposed order is inadequate to renedy
the violation. Enployees were required to work on Septenber 9,
1980, a contractually designated enpl oyee holiday. Both
coll ective bargaining agreenents provide for overtine at the
rate of 1.5 tinmes the straight rate of pay for "time required
to be worked in excess of the normal full-tinme work day or work
week." When a normal work week contains a designated holi day,
work perfornmed on the holiday constitutes work "in excess of
the normal . . . work week" and, pursuant to the contract, is
properly conpensated as overtine at a rate of tine and
one-half. We, therefore, order all enployees who worked on
Septenber 9, 1980 to be conpensated at a rate of 1.5 tines
their straight pay. However, since enployees were brovided a
hol i day at straight pay on February 13, 1981, we will set off
the paynment received on that day, resulting in net conpensation

due of one-half day.

Such renmedy is consistent with that ordered in Col usa

Unified School District (3/21/83) PERB Decision No. 296 and

Lodi Unified School District (9/29/82) PERB Decision No. 239

and is justified by the District's bad faith regarding this

matter, especially as indicated in M anahan's nenos of
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April 7 and 9 and Superintendent Love's mi srepresentation of
the cal endars as "Negotiated School Cal endars” which "do not
violate any existing contractual agreenents and have been
negoti ated. "

In addition, as requested by OSEA, we order paynent of any
ot her provabl e danages (e.g., deposits on vacations) resulting
from the change of the Adm ssion Day holi day.

Al'l paynents ordered above shall include interest at a rate
of 7 percent per annum and shall continue in effect until the
status quo ante is restored or the parties reach agreenent or
exhaust the statutory inpasse procedures.

It is also appropriate to order the District to cease and
desist fromall of the conduct found violative of the EERA, and
to post a notice incorporating the terns of this order,
indicating that it will comply with the terns thereof. Posting
such a notice will provide enployees with notice that the
District has acted in an unlawful manner and is being required
to cease and desist fromthis activity and to restore the
status quo. It effectuates the purposes of the EERA that
enpl oyees be inforned of the resolution of the controversy and
the District's readiness to conply with the ordered renedy.

See Placerville Union School District (9/18/ 78) PERB Deci si on

No. 69; Pandol and Sons v. ALRB and UFW (1979) 98 Cal . App. 3d

580.
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The notice shall be nailed to persons enployed on or after
April 1980 who are no longer enployed by the District to insure
that they are informed of their rights under the order. See
Santa Monica Community Col |l ege District (9/21/79) PERB Decision
No. 103; Oakland Unified School District (4/23/80) PERB
Deci sion No. 126, aff. 120 Cal.App.3d 1007.

ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, and pursuant to subsection
3541.5(c), it is found that the QGakland Unified School District
has viol ated Government Code subsections 3543.5(a), (b) and (c)-

It is hereby ORDERED that the Oakland Unified School
District, its governing board and its representatives shall:

A CEASE AND DESI ST FROM

(1) Failing and refusing to meet and negotiate in
good faith with the exclusive representative by taking
uni | at eral action.mﬂth respect to the subcontracting of white
collar unit work, the nethod of assigning overtime security
watch work, the reduction in hours and transfers of
paraprofessionals, and the 1980-81 school cal endar;

(2) Failing and.refusing to meet and negotiate in
good faith with the exclusive representative by refusing to
provide information regarding the subcontracting of white
collar unit work and the standardi zation of hours of

paraprof essional unit enployees;
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(3) Failing and refusing to neet and negotiate in
good faith with the exclusive representative by bypassing the
exclusive representative and negotiating directly with
par aprof essi onal enployees with respect to reduction of their
hours, involuntary transfers or any other mandatory subject of
negoti ations;

(4) Interfering with enpl oyees because of their
exercise of rights guaranteed by the Educational Enpl oynent
Relations Act, including the right to select an exclusive
representative to negotiate on their behalf; and

(5 Denying to the Oakland School Enployees
Associ ation rights guaranteed by the Educational Enpl oyment
Rel ations Act, including the right to represent its nenbers.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CIES OF THE ACT:

(1) Restore the status quo ante with regard to the
subcontracting of white collar unit work to the level which
existed in June 1979 prior to the District's unilatera
I ncrease in subcontracting activity.

(2) Pay to affected security watchpersons any
overtime they would have received during April, My and
June 1980, but for the District's unilateral change of the
met hod of assigning overtine.

(3) Reinstate, upon request, all paraprofessiona
enpl oyees to their fornmer positions and full hours of

enpl oyment prior to Septenmber 1980, and make affected enpl oyees
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whol e for any loss of pay or benefits which they suffered
because of the unilateral reduction in hours and transfers. |If
such former position no longer exists, reinstate the affected
enpl oyee to an equival ent position as soon as one is available
at a school site in the vicinity of the enployee's fornmer work
site.

(4) Pay to all enployees in the white collar and
par aprof essional unit who worked on September 9, 1980, a
designated enpl oyee holiday, conpensation of one-half day at
their regular rate of pay and any other provable damages which
resulted from the unilateral change of the date of the holiday.

(5 Al payments ordered above shall include ‘interest
at a rate of 7 percent per annum and shall continue in effect
until the status quo ante is restored or the parties reach
agreenment or exhaust the statutory inpasse procedures.

(6) Wthin thirty-five (35 days after the date of
service of this Decision, post copies of the Notice to
Enpl oyees attached as an appendix hereto. Such posting shal
be maintained for at least thirty (30) consecutive workdays at
the District's headquarters offices and in conspicuous places
at the locations where notices to classified enployees are
customarily posted. Reasonable steps shall be taken to insure
that the notice is not reduced in size, defaced, altered or

covered by any material ..
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Mai |l copies of the Notice to Enployees to all persons
enpl oyed on or after April 1980 who are no |onger enployed by
the District.

(7) Witten notification of the actions taken to
comply with this Oder shall be made to the San Francisco
Regi onal Director of the Public Enploynent Relations Board in

accordance with her instructions..

Chai rperson duck and Menber Tovar joined in this Decision.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearin? in Unfair Practice Case No. SF-CE-469,
Oakl and School Enployees Association v. Qakland Unified School
District, tn wiich all parties had the right to participate, It
fas beén found that the Gakland Unified School District
violated the rights of the Oakland School Enployees Association
and its members as guaranteed by subsections 3543.5(a), (b)
and (c) of the Educational Enploynment Relations Act.

As a result of this conduct, we have been ordered to post
this Notice and will abide by the following. W wll:

A CEASE AND DESI ST FROM

(1) Failing and refusing to neet and negotiate in
good faith with the exclusive representative by taking
uni lateral action with respect to the subcontracting of white
collar unit work, the nethod of assigning overtine security
wat ch work, the reduction in hours and transfers of
paraprofessionals, and the 1980-81 school cal endar

(2) Failing and refusing to neet and negotiate in
good faith with the exclusive representative by refusing to
provide information regarding the subcontracting of white
collar unit work and the standardization of hours of
par aprof essional unit enployees;

(3) Failing and refusing to nmeet and negotiate in
good faith with the exclusive representative by bypassing the
exclusive representative and negotiating directly with _
ﬂaraprofe55|onal enpl oyees with respect to reduction of their

ours, involuntary transfers or any other mandatory subject of
negoti ations;

_ (4) Interfering with enployees because of their
exercise of rights guaranteed by the Educational Enployment
Rel ations Act, including the right to select an exclusive
representative to negotiate on their behalf; and

(5 Denying to the Gakland School Enployees
Association rights guaranteed by the Educational Enploynent
Rel ations Act, including the right to represent its menbers.



B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

(1) Restore the status quo ante with regard to the
subcontracting of white collar unit work to the |evel which
existed in June 1979 prior to the District's unilateral
Increase in subcontracting activity.

(2) Pay to affected security watchpersons any
overtinme they would have received during April, My and
June 1980, but for the District's unilateral change of the
met hod of assigning overtine.

(3) Reinstate, upon request, all paraprofessiona
enpl oyees to their former positions and full hours of
enpl oyment prior to Septenber 1980, and neke affected enployees
whol e for anK | oss of pay or benefits which they suffered
because of the unilateral reduction in hours and transfers. |If
such fornmer position no longer exists, reinstate the affected
enpl oyee to an equival ent position as soon as one is available
at a school site in the vicinity of the enployee's former work
site.

(4 Pay to all enployees in the white collar and
par aprof essional unit who worked on Septenmber 9, 1980, a
desi gnated enpl oyee holiday, conpensation of one-half day at
their regular rate of pay, and any other provable damages which
resulted from the unilateral change of the date of the holiday.

(5 Al payments ordered above shall include interest
at a rate of 7 percent per annum and shall continue in effect

until the status quo ante is restored or the parties reach
agreement or exhaust the statutory inpasse procedures.

DATED: OAKLAND UNI FI ED SCHOCOL DI STRI CT

By

Aut hori zed Agent

TH'S IS AN OFFI CI AL NOTI CE. | T MUST REMAIN POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



